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STATEMENT OF QUESTIONS PRESENTED 


1. Whether, under the factual situation present here, 


joinder of defendants for trial was proper under Rule 8(b) of 


the Federal Rules of Criminal Procedure, and whether, when the 
prejudice to Appellant from joint trial became apparent, tle 
Trial Judge should have ordered severence on his own motion pur- 


suant to Rule 14 of the Federal Rules of Criminal Procedure. 


2. Whether Appellant's Motion to Dismiss should have been 
granted due to the Government's failure to establish the unlawful 


overt act which is a requisite element of any assault. 


3. Whether there was sufficient evidence of the existence of 
a dangerous weapon likely to produce death or great bodily harm 
when the alleged weapon was never recovered so as to support a 


conviction under 22 D.C. Code §502. 


4. Whether on the basis of the scanty evidence against 
Appellant it was plain error to have permitted the matter of 
guilt or innocence to be submitted to the jury. 


The pending case was not previously before this 
Court. 
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BRIEF FOR APPELLANT 


On Appeal from the United States District 
Court for the District of Columbia 
REFERENCE TO RULINGS 
This is an appeal from a conviction on a single count 
of assault with a dangerous weapon under 22 D.c. Cone §502. In 
his appeal Appellant seeks review of the following Eeatings below: 


(1) the joint indictment and trial of Appellant and co-defendant 


Wiseman (Indictment filed in open court September 30, 1968 -- 


Grand Jury No. 1775-68); (2) the admission, over objection, of 
Government's Exhibit No. 1 (December 31, 1968, Tr. 93); (3) the 
denial by the trial court of Appellant's motion to dismiss 
(December 31, 1968, Tr. 89-92); and (4) the trial Suoces denial 


of a requested instruction on the lesser offense of | simple 


assault (January 2, 1969, Tr. 158-59). 


STATEMENT OF THE CASE 


John D. Daniels (hereinafter Appellant) and one Valentino 
O. Wiseman (hereinafter Wiseman) were jointly indicted and tried 
on separate counts of assault with a dangerous weapon, to wit, 
a pistol, in violation of 22 D.C. Code 502. The allegations 
against Appellant arise out of an incident in which Wiseman, but 
not Appellant, was involved. Consequently it becomes necessary 
to set out herein the facts relating to Wiseman, so that the 
evidence pertaining to Appellant may be viewed in its proper 
perspective. 


At the trial below, Oliver Watford (hereinafter Wat ford) 


testified that on Saturday, June 29, 1968, he was assigned as 


a private policeman at the Hillco Liquor Store at 14th and U 
Streets, N.W. (Tr. 19). At approximately 7:55 in the evening 
Wiseman sought to enter the liquor store, but was refused admit- 
tance by Watford on the grounds that the store was closing 

(fr. 20). Watford testified that Wiseman then proceeded to draw 
a revolver from his pocket (Tr. 20), and although not point ing 
it directly at him (Tr. 22), stated through the glass door that 


"I am going to shoot you" (Tr. 21). Watford'’s colleague, Irving 


ae 


Anderson (hereinafter Anderson), telephoned for police assistance 
(Tr. 22) and then the two security policemen left the liquor 
store in order to subdue Wiseman (Tr. 22). 

According to the testimony of the security officers Wiseman 
returned the revolver to his pocket (Tr. 24 and 40). However, 
upon hearing police sirens, Anderson testified that Wiseman 
removed the gun from his pocket, went to a nearby doorway where 
he dropped the revolver and then returned to the sidewalk where 


V/ 


Anderson “grabbed him". (Tr. 40) 


Upon subsequently being arrested by police officers 2 


single 38 calibre bullet was found in Wiseman's possession (Tr. 
66) and was admitted into evidence as Government's Exhibit No. 
1 (Tr. 93). 
Wiseman testified in his own behalf and denied tat he 
ha@ a gun on the date in question or that he exhibited a gun to 
anyone at that time (Tr. 117). He was the manager of a neigh- 
boring hardware store and sought entry into the Liquor store in 


order to see that store's manager concerning a recommendation 


for a Small Business Administration loan which Wiseman lad pre- 


1/ Watford did not see Wiseman drop the gun (Tr. 34), nor 
did he testify concerning any subsequent events. 


viously requested (Tr. 108-111). The liquor store manager was 

not called as a witness for either the Government or Wiseman. 
Appellant's involvement was as follows. Appellant testified 

that he was returning tols rooming house at 2016 14th Street, 


N.W., just two doors from Hillco Liquors, at the time of the 


incident described above (Tr. 134-36). Both Wiseman and Appellant 


testified that they did not know each other, although they had 
seen one another on the streets (fr. 121-22, 140). The only con- 
nection between the two wes that it was into the doorway of 
Appellant's rooming house that Wiseman allegedly dropped his 
revolver (Tr. 52). Anderson testified that he saw Appellant 
pick up the revolver, 2 fact which Appellant denies (Tr. 137-38), 
and proceed to climb the inside hallway stairs (Tr. 41-42). 
Anderson pointed out Appellant to the arriving police officers 
who followed Appellant into the hallway (Tr. 42). 

officer Willie N. Baker (hereinafter Baker) testified that 
he arrived at the scene in response to a radio call of a man 
with a gun (Tr. 61). An individual, later identified as Appel- 
lant, was pointed out to him (Tr. 61), and Baker followed this 


individual into the rooming house entranceway. The individual was 
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halfway up the stairs in a hallway characterized as '"shady" 

by Baker (Tr. 62) with the only illumination coming from what 
street light was available at approximately 9:00 p.m. on a June 
evening (Tr. 57-58, 70). Baker yelled to Appellant to “stop” 
(Tr. 61). Appellant did so, and from a position above Baker on 
the stairs turned in response to the officer's Comrendl (Tr. 56). 
Baker testified that Appellant “pointed a dark colored revolver" 
at him. Baker then fired a single shot at nepeitenee which did 
not take effect (Tr. 61-62). Anderson testified that he too saw 
a revolver in Appellant's hand but he did not estits as to how 
it was held or whether it was pointed at Officer Baker (Tr. 58). 


Some two minutes following Baker's shot, Baker: and a number 


of other police officers climbed the stairs where they found 


Appellant lying on a bed in one of the rooms. A complete search 
of Appellant, the room and the surrounding area failed to dis- 
close any gun at all (Tr. 63-65). Appellant, testifying in his 
own behalf, admitted that he was climbing the stairs to his room, 
that he was called to from below by a police officer and upon 
turning to face the officer was fired upon. He retreated to 
the nearest room believing that he may have been shit and was 
there subsequently arrested (Tr. 137-140). Appellant explicitly 


denied that he had a gun in his possession or pointed one at 


officer Saker (Tr. 140-142). 

At the close of the Government's case counsel for both 
a@efendants moved for aismissal on the grounds that the Govern- 
ment had failed to prove its case. The motions were denied 
(Tr. 89-92). Counsel for Wiseman askea for a charge on the 
lesser offense of simple assault which was also denied (Tr. 158- 


59). 


The Court, inter alia, charged the jury in connection with 


the elements of assault that: 


»...one of the essential elements of the offense 

of assault with a dangerous weapon is that at 

the time of the commission of the assault you 

must find that the Defendant intended to do the 
acts which constituted the assault. That is to 
say, that the thing was done consciously and 
voluntarily and not inadvertently or accidentally." 


"You may reach your determination as to the 
intent on the basis of all the evidence and may 
infer as to the Defendant's intent from the sur- 
rounding circumstances. You may infer that 2 
person ordinarily intends the natural and 
probable consequences of acts knowingly done." 
(Tr. 193). 


On the dangerous weapon issue the Court charged: 


"A weapon includes any instrument of offense, 
anything designed to be used or actually used in 
attacking an adversary. B dangerous weapon is one 
which is likely to produce either death or great 
bodily harm." (Tr. 192). 


“7 


As to the joint trial the Court instructed the jury ias follows: 
“Bach Defendant is entitled to have his guilt or 
innocence as to the crime charged determined from 
his own conduct and from the evidence which applies 
to him just as if he were being tried alone. The 
guilt or innocence of one of the Defendants of the 
crime charged as to him should not control or 
influence your verdict with respect to the guilt 
or innocence of the other Defendant." (Tr. 187). 


deliberation, the jury returned a verdict of guilty (Tr. 


STATUTE INVOLVED 


22 D.C. Code §502 provides as follows: 
"Every person convicted of an assault with 
intent to commit mayhem, or of an assault with'a 


dangerous weapon, shall be sentenced to imprison- 
ment for not more than ten years." 


STATEMENT OF POINTS 


1. Joinder of defendants for trial was improper when 
tested by the requirements of Rule 8(b) of the Federal Rules 
of Criminal Procedure. The trial judge should, on his own 
motion, have severed the cases when the circumstances were 


revealed to him and it became apparent that certain facts per- 


taining to the co-defendant would be prejudicial to Appellant. 
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2. The case should be @ismissed as the Government has 


failea to establish an unlawful overt act which is a necessary 


element of an assault. 


3. The case should be dismissed as the Government has 
failed to establish the existence of a dangerous weapon which 
is required to sustain 2 conviction for assault with a dangerous 


weapon under 22 D.C. Code §502. 


SUMMARY _OF ARGUMENT 


So 


1.(a) It was reversible error to join the defendants for 
trial under the factual situation present here. Rule 8(b) of 


the Federal Rules of Criminal Procedure limits joinder of 


defendants only to situations where they have participated in 


the same act or transaction or in the same series of acts or 
transactions constituting an offense or offenses. However, where, 
as here, one defendant committed an offense and a second defen- 
dant committed a similar offense, but there is no evidence that 
the two offenses arose out of a series of transactions in which 
both defendants participated, joinder is not permitted. The 
alleged assaults occurred at separate times, in separate places 
ana upon different persons. The defendants were unknown to each 


other and had not participated in any common act. The only 
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connecting element is that Appellant allegedly picked up the 


revolver which the other defendant had previously discarded. 
This is insufficient to permit joinder under Rule a(b). 

(b) Joinder was prejudicial to Appellant in that evidence 
introduced solely against the co-defendant (a bullet) was far 
more damaging than the evidence against Appellant. ‘the bullet 
corroborated the scanty case against Appellant as it made the 
existence of a pistol more plausikle in the minds of the jury. 
In view of such prejudice, the Trial Judge should have ordered 
severence on his own motion and Appellant's failure to seek it 
below should not constitute waiver of this error. 

2. The accidental pointing of a revolver cannot constitute 
the overt act necessary to sustain a conviction for assault. 
The burden is on the Government to establish both the overt 
act tending towards the injury of another and that te act was 
unlawful. Here the evidence of record establishes that Appel- 
lant was climbing the inside hallway stairs of his rooming house 
when he was instructed to "stop" and upon doing so turned to 
face his unknown caller. Due to Appellant's position higher 
on the stairs any revolver which he may have held in his hand, 
even in a relaxed position, would have appeared to be pointed 


at someone lower on the stairs. Assuming the existence of a 
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revolver, the most that can be said is that Appellant lacked 
sufficient composure to drop the weapon before he turned in 
response to the officer's summons and that any pointing was 
purely accidental. An unlawful intent can not be inferred from 
the facts of this case. Absent the existence of the requisite 
overt act the trial judge should have granted Appellant's motion 
to dismiss. 

3. The evidence of record does not establish the existence 
of a dangerous weapon required for a conviction under 22 U.S.C. 
§502. An assault with a dangerous weapon cannot be committed 
with an unloaded firearm which is apparently intended to be used 
as a firearm. Here the allegedly dangerous weapon was never 
found. It was not fired, nor was the assaulted person close 


enough in the “shady” light of a hallway to determine with any 


certainty that it was in fact a real revolver. Consequently, 


the Government has failed to establish an essential element of 
the offense and Appellant’s motion to dismiss should have been 


granted below. 


as 


ARGUMENT 


I. IT WAS ERROR TO HAVE TRIED APPELLANT JOINTLY WITH 
CO-DEFENDANT AND APPELLANT WAS PREJUDICED THEREBY. 


ee 


A. Joinder of Defendants Was Not Appropriate in 


this Instance Under Rule 8(b). 


The joinder of defendants for trial under the factual 
situation present here is error when tested by the require— 


ments of Rule 8(b) of the Federal Rules of Criminal Procedure2/. 


The first sentence of Rule 8(b) limits the joinder of defendants 


in the same indictment only to situations where they are alleged 
to have participated in the same act or transaction or'in the 
same series of acts or transactions constituting an offense 

or offenses. Clearly Appellant did not participate with 
defendant Wiseman "in the same act or transaction." Each was 
charged with separate assaults, upon different people, taking 


place at different times and at different locations. The 


27 Rule 8(b) provides as follows: 


“Two or more defendants may be charged in the 
same indictment or information if they are alleged to 
have participated in the same act or transaction or in 
the same series of acts or transactions constituting 
an offense or offenses. Such defendants may be charged 
in one or more counts together or separately and all 
of the defendants need not be charged in each count." 
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question thus becomes whether they participated "in the same 
series of acts or transactions constituting an offense or 
offenses." 

Different unconnected offenses not arising out of the 


same series of transactions may not be joined in an indictment 


in which two or more defendants are charged. United States v. 


Welsh, 15 P.R.D. 189 (D.C.D.C. - 1953). The difficulty with 
Rule 8(b), however is that it does not define what is meant by 
"the same series of acts or transactions" and the issue is 
therefore left open'to interpretation. Cases have permitted 
joinder of counts arising out of a conspiracy, since the claim 
of conspiracy provides a common link. Cupo v. United States, 
123 U.S. App. D.C. 324, 359 F.2d 990 (1966). Joinder has 
also been derived from joint proof, Haggard v. U.S., 369 F.2d 
968 (8th Cir. 1966), cert. denied 386 U.S. 1023, or where there 
is an overlapping issue of proof such as where one defendant 
stole merchandise and the other received the stolen goods, 
Kitchell v. United States, 354 F.2d 715 (lst Cir. 1967). 
However, where one defendant committed an offense and 
a second defendant committed a similar offense, but there 
is no evidence that the two offenses arose out of a series of 


transactions in which both defendants participated, joinder 
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is not permitted. For example, Rule 8(b) does not permit 

joinder of two persons charged with having failed to report income 
from the same transaction in the absence of any aidegecton that 
they had acted jointly in not reporting the income, United 
States v. Granello, 365 F.2d 990 (2d Cir. 1966). Similarly 
joinder was inappropriate where each separately concealed prop- 
erty from the same trustee in bankruptcy but where defendants are 
not charged to have participated in the same act. Metheany 

v. United States, 365 F.2d 90 (9th Cir. 1966). See also 

United States v. Lugo, 269 F. Supp. 757 (D.C.E.D. Wisc. 1967). 
The factual relationship present here is extremely similar. 

The two defendants below were totally unknown to each other 
at the time of the alleged assaults (Tr. 121-22, 140). Conced- 
edly, they are alleged to have committed similar type offenses, 
but these offenses are unrelated and did not arise out of any 
transaction in which both defendants participated. The 
assault with which defendant Wiseman is charged was committed 
against Watford at Hillco Liquors. Appellant was not even 
present and totally uninvolved. Appellant's alleged assault 


took place subsequently, two doors away and against a person 


who also was not on the scene at the time of the assault on 
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Watfora. The only possible connecting factor is the revolver 
which Wiseman allegedly dropped and Appellant is alleged to 

have independently picked up. This connection is not sufficient 
to satisfy the requirements of Rule 8(b), as the separate use 

of a single revolver did not arise out of the same series of 


acts. 


A liberal construction of Rule 8(b) is not warranted here 


by any benefit to the trial court. Similar proof is not re- 


quired for both defendants. The party allegedly assaulted by 
each defendent was a@ifferent and offered no testimony directed 
to other than his own -assault. The corroborating witness in 
each instance, Mr. Anderson, was the same. However, the burden 
on him and on the court of twice testifying is slight when 
weighed against the prejudicial nature of the joint trial on 
Appellant. Rule 8(b) is an attempt to set the limit of tolerance 
between the possibility of prejudice to the defendant and of 
benefit to the court. Any joinder which does not fall within 
it is per se impermissible. King v. United States, 355 F.2d 
700 (lst Cir. 1966). As demonstrated more fully herein joinder 
was extremely prejudicial to Appellant and without any commen— 


surate benefit to the court. 
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Joinder was clearly improper under Rule 8(b). In such a 
situation severance is not a mere matter of discrettone and 
the overwhelming weight of authority is that a joint trial 
cannot be regarded as harmless error. Cupo v. United’ states, 
Supra; Ward v. United States, 110 U.S. App. D.c. 136, 289 F.2d 
877 (1961). As the Fourth Circuit has held: 


"The error here was no mere technicality. The 
rule against jointly indicting and trying different 
defendants for unconnected offenses is a long estab- 
lished procedureal safeguard. Its purpose is to: 
prohibit exactly what was done here, namely, 
allowing evidence in a case against one defendant 
to be presented in the case against another charged 
with a completely disassociated offense, with the 
danger that the jury might feel that the evidence 
against one supported the charge against the other. 
It is not ‘harmless error' to violate a fundamental 
procedural rule designed to prevent mass trials." 
Ingram v. United States, 272 F.2d 567, 570-571 
(4th Cir. 1959). 


To have permitted joint trial under these circumstances was 


clearly reversible error. 


B. Joinder was Prejudicial to Appellant and! the 
Trial Court Should Have Ordered Soversnce 
on _ its Own Motion. 
The evidence against Wiseman was definitely used to 
support the charge against Appellant. Both defendants below 


denied that they possessed a revolver and as the weapon was 


never found the only evidence of its existence came from the 
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two witnesses in each instance of assault who claimed to have 
seen the gun. However, a bullet was found in Wiseman's possession 
following his arrest at the scene of the alleged assault. This 
bullet was received in evidence, over objection, as Government 
Exhibit 1 and amounted to the only tangible evidence, although 
remote, of the existence of a pistol. In its argument to the 
jury the Government relied upon the bullet to support its 
contention that en assault had been committed with a dangerous 
weapon (Tr. 162 and 166). This solitary exhibit obviously made 
the belief in the existence of a pistol more plausible in the 
minds of the jury. By so doing it corroborated the scanty case 
against Appellant, much to his prejudice. Where, as here, the 


evidence against the co-defendant is far more damaging than the 


evidence against Appellant, severance is required. United States 


v. Kelly, 349 F.2d 720 (2a Cir. 1965). 

At the time of the trial the co-defendant was in jail on 
a charge arising out of a gun (Tr. 95). This fact limited the 
type of examination his counsel could enter into for fear of 
the Government bringing the prior conviction to the attention 
of the jury. Therefore the far-sweeping examination which 
might have refuted tha adverse testimony concerning the 


revolver was precluded as to defendant Wiseman. Since the 


== : 
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question of the gun's existence involved both defendants, any 


inhibition in co-defendant's testimony was detrimental to 


Appellant. 

As soon as the trial judge became aware of the circum 
stances of the case he should have, on his own motion, ordered 
the trial of the two defendants severed. It is well settled 
that the trial judge is under a continuing duty at all stages 
of the trial to grant severance if prejudice to a particular 
defendant is made manifest. Schaffer v. United states, 362 
U.S. 511 (1960). Even if it was not initially aeeeree that 
the requirements of Rule 8(b) for joinder of defendants had not 
been met, the clearly prejudicial nature of the joint trial 
should have impelled the trial judge to order severance under 
Rule 14 of the Federal Rules of Criminal procedure3/. 

"But as Rule 14 recognizes, joinder even where 
authorized may prejudice one or both of the co-defen- 
dants, and in that case severance or some other form 
of suitable relief is required." Rhone v. United 


States, 125 U.S. App. D.C. 47, 365 F.2d 980, 981 
(1966). 


37 Rule 14 provides as follows: 


"If it appears that a defendant...is prejudiced 
by a joinder of offenses or defendants...for trial 
together, the court may order an election or separate 
trials of counts, grant a severance of defendants or 
provide whatever other relief justice requires," 
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This court hes consistently recognized that demonstrable 


prejudice to a defendant must be avoided. Cross v. United 


States, 122 U.S. App. D.C. 380, 335 F.2d 987 (1964); Drew v. 


United States, 118 U.S. App. D.c. ll, 331 F.2d 85 (1964); 
Peckham v. United States, 93 U.S. App. D.C. 136, 210 F.2d 693 
(1953). This cannot always be achieved by a mere instruction 
that evidence as to each defendant should be considered 
separately. See Bruton v. United States 391 U.S. 123 (1968). 
Concededly, Appellant failed to move for severance below, 
either under Rule 8(b) or Rule 14. However, such a failure 
should not preclude this Court from considering the possibility 
of error. We recognize that Rule 12(b)(2) of the Federal Rules 
of Criminal Procedure requires a defendant to make a motion 
before trial if he objects to the joinder. However, in 
considering the question of joinder it has been held that an 
appellate court should not be barred from considering on the 
merits whether relief should be granted. United States v. 
Gougis, 374 F.2d 758 (7th Cir. 1967). The prejudice to 
Appellant here is so strong as a consequence of this improper 
joinder that we ask the Court to overlook the failure to object 


below and to consider the question of severance de novo. 
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II. APPELLANT'S MOTION TO DISMISS SHOULD HAVE BEEN 
GRANTED AS THE GOVERNMENT HAS FAILED TO | 
ESTABLISH THE NECESSARY ELEMENTS OF ASSAULT. 


A. The Government Must Establish the Overt Act 
Constituting the Assault and that such 
Act was Unlawful. 


There was insufficient evidence of record in this pro- 
ceeding to permit the question of Appellant's guilt or 
innocence of assault with a dangerous weapon to have gone to 
the jury. The Government failed to establish all of the 
elements of the offense and under such Soewiees 2S trial 
court should have granted Appellant's motion to dismiss. 

The assault contemplated by 22 D.C. Code §502 has not 
abandoned all of the basic elements of common law asaautte 
At common law an assault is an attempt with force pel sowence 
to do a corporal injury to another; and may consist of any act 
tending to such corporal injury, accompanied with such circum- 

| 


stances as denote at the time an intention, coupled with a 


present ability, of using actual violence against a person. 


Guarro v. United States, 99 U.S. App. D.C. 97, 237 F.2d 578 
| 


(1956). To sustain a conviction for assault the Government 
has the burden of establishing both the overt act on the part 


of the defendant tending towards the injury of another and that 
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such act was unlawful. Davenport v. United States, (D.C. Mun. 
App. 1948) 60 A..2d 226. This it has failed to do. 

This jurisdiction has departed somewhat from the common 
law requirements in connection with the offense of assault with 


a dangerous weapon by eliminating the requirement of a specific 


intent to inflict injury. Parker v. United States, 123 U.S. 


App. D.C. 343, 359 F.2d 1009 (1966). However from a reading of 
Parker it is clear that the Court did not intend to relieve the 
Government of establishing a general intent and the overt act 
demonstrating such an intent in cases brought under 22 D.C. 
Code §502. 

In Parker, |supra, the defendant was charged with assault 
with 2 dangerous weapon (a knife) in connection with house- 
breaking and carnal knowledge of a child. The parties assaulted 
were actually cut with the knife. The defense of drunkenness 
was raised as to all three charges and the defendant was 
acquitted of housebreaking and carnal knowledge but not of 
assault. On appeal the trial court’s failure to instruct on 
intoxication as a defense to the assault was alleged as error. 
The Court held the defense of drunkenness to be inappropriate 


as specific intent to inflict serious injury with a dangerous 


weapon is not necessary under the statute. The Court 


reasoned that: 


"Since the statute does not require that the 
weapon be used with a conscious purpose to inflict 
injury, we decline to read this requirement into it. 
The potential for serious bodily harm through the 
reckless use of dangerous weapons is as substantial 
as it is obvious. (at p. 1012). 


ekkeikk 


"Whether these weapons are used purposely to 

inflict injury or only recklessly, if the other 

elements of assault are present, the conduct still 

falls within the gambit of the statute." (At p. 

1012). 
Therefore, while the reckless use of a dangerous weapon, 
especially in connection with the commission of other offenses, 
may constitute an assault even without evidence of specific 
intent, the requirement of an overt act and of general intent 
has not thereby been eliminated from the requirements for 
conviction. Pino v. United States, 125 U.S. App. D.C. 225, 
370 F.2d 247 (1966) cert. denied 387 U.S. 922. 

Furthermore, it is not enough that the Government estab- 


lish the overt act itself. The Government also has’ the burden 


of showing that the act was unlawful; in other words not 


accidental or innocent. Dyson v. United States, (D.C. Mun. 


App. 1953) 97 A.2d 135. The mere accidental pointing of a 
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@angerous weapon without using it, or intending to use it, does 
not constitute the offense of assault4/, State v. London, 310 
P.2a 571 (Supreme Court of Montana, 1957); Wharton's Criminal 
Law, Vol. I, Sec. 361, p. 721. 
B. Appellant's Commission of an Unlawful 
__ Overt Act Has Not Been Established. 

The Government has failed to establish the requisite 
overt act on the part of Appellant to support a conviction for 
assault. At best, the evidence of record shows an accidental 
pointing by Appellant2/. 

At the time of the alleged offense Appellant was climbing 
the inside stairway of the rooming house in which he resided. 
The evidence establishes that he was in no way connected with 
the altercation which took place at Hillco Liquors. The 
most that can be said was that for some unexplained reason he 
picked up a revolver which had been dropped in the entranceway 
of his rooming house and proceeded to carry it upstairs. 
4&7 Tf the possession of a firearm under such circumstances 
is illegal then ‘an appropriate charge could have been brought 


under 22 D.C. Code §3201 et seq. See Cooke v. United States, 
107 U.S. App. D.C. 223, 275 F.2d 887 (1960). 


5/ Appellant does not recede from his defense below that 
he did not possess a revolver at the time in question. However, 
for purposes of this argument, Appellant maintains that even 
if he did have such a weapon, he did not commit an assault. 
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Appellant had virtually reached the top of the staricase when 


he was summoned from below to "stop" (Tr. 61). In response to 
this direction he did the natural thing and turned to face the 
caller who was standing below him on the stairs (tr. 61). Due 
to their respective positions on the stairs, the pistol which 
Appellant may have been holding in his hand could not have 
helped being directed towards the person below. This could 
only have been avoided by the deliberate act of tossing away 
the gun or pointing it in the air prior to turning around. 

Not very many of us, we submit, would have had the foresight to 
avoid such an accidental pointing. 

There was no evidence offered to establish that the 
revolver was pointed in anything but an accidental manner. 
Baker testified on both direct and cross-examination that 
Appellant "pointed a dark-colored revolver at me" (rr. 61 and 82). 
He did not elaborate nor did he give any indication that the 
weapon was pointed in a threatening manner. Even the testimony 
of the corroborating witness, Mr. Anderson, was limited to 
repeated statements that he "saw the gun" and no reference 
was made to a pointing (Tr. 42 and 58). Furthermore, no words 


were spoken by Appellant so as to justify Baker in assuming 


that the pistol might be immediately used against him. 
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It would be patently improper to permit an inference from 
the factual circumstances of this case that the pointing was 


deliberate or made in a threatening manner. Appellant had not 


been engaged in the commission of any offense prior to or at 


the time of the alleged assault for which he might have sought 
to avoid capture by assaulting Baker. Quite to the contrary, 
after being fired upon by Baker, Appellant made no effort to 
get away from the rooming house although he had ample time to 
do so. 

Neither can a threatening pointing be inferred from the 
fact that Beker fired a shot at Appellant. The times and 
neighborhood were characterized by disorders and tension. 
Baker arrived on the scene in response to a radio call of a 
“man with a gun" (Tr. 61). Appellant was pointed out to him 
without any explanation of what was involved and Baker immed- 
iately dashed after Appellant into a darkened hallway. For 
all Baker knew,' Appellant might have just committed a most 
serious offense. It is no wonder that, under such circumstances, 
Baker believed that a revolver was pointed at him and fired 
at Appellant. However, Baker's fear, absent other evidence 
of a threatening act on the part of Appellant, cannot convert 


an accidental pointing into a criminal assault. 
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The courts have broadly construed the definition of 
dangerous weapon. Under appropriate circumstances, lyeS/, 


acia2/, knives8/, guns2/, soda pop bottles12/ ana even one's 


feetLl/ can be dangerous weapons. However, no one would 


contend that they are always so. They each have their per- 
missible uses. A rule of law which would permit a conviction 
for assault where a person, merely possessing one of these 
items, turned in response to the summons of another would be 
patently unjust. For this reason the burden is eon the Govern- 
ment to establish the existence of the overt act performed and 
at least a general intent to injure another. Absent this 

there can be no assault. An accidental or mistaken act is not 
sufficient. Dyson v. United States, supra; State ve London, 


supra. 


e/ Tatum v. United States, 71 U.S. App. D.C. 393, 110 
F.2d 555 (1940). 


7/ sishop v. United States, 121 U.S. App. D.C, 243, 349 
F.2a 220 (1955). 


8/ Parker v. United States, supra. 


/ MacIllrath v. United States, 88 U.S. App. D.C. 270, 
188 F.2d 1009 (1951). 


10/ Greenfield v. United States, 119 U.S. RPP | D. C. 278, 
341 F.2d 411 (1964). 


1Y/ mealin v. United States, 93 U.S. App. D.C. '64, 207 
F.2d 33 (1953), cert. denied 347 U.S. 905. 
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It was therefore error for the trial judge to have per- 
mitted the case to go to jury. The instruction that the act 
“must be done consciously and voluntarily and not inadvertently 
or accidentally” is insufficient to protect Appellant when the 
evidence against him was so patently weak. The case should 
therefore be dismissed for failure of proof of the requisite 
overt act. 


III. THERE IS INSUFFICIENT EVIDENCE OF THE VERY 
EXISTENCE OF A DANGEROUS WEAPON TO SUPPORT 


A CONVICTION UNDER 22 D.C. CODE §502. 


The Government's case against Appellant is further 
deficient in that it fails to establish the very existence 
of a dangerous weapon with which the alleged assault was 
committed. A more serious penalty is imposed by statute for 
assaults committed with a dangerous weapon than so-called 
“simple assault". This is in recognition of the greater 


potential for serious bodily injury resulting from the 


nature of the instrumentality used. Parker v. United States, 


supra. This jurisdiction has defined a dangerous weapon as 
“one likely to produce death or great bodily harm" Tatum v. 
United States, 71 U.S. App. D.C. 393, 110 F.2d 555 (1940), and 
the Government must establish such an ability in order to 


support a conviction for the more serious category of assault. 
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A revolver with a bullet in it is undoubtedly : dangerous 
weapon likely to produce death or great bodily harm, However, 
this likelihood disappears when the pistol is unloaded or 
unreal, for when used in its customary manner there is no 


ability to injure. | 


The question of whether an assault with a dangerous 


weapon can be committed with an unloaded gun has not been 
decided in this jurisdiction. There is a conflict of authority 
on this issue in other jurisdictions. See Annot. 79 ALLR, 
2d 1415 (1961). However, Appellant submits that Se oe 
appropriate rule would require the prosecution to establish 
the weapon's ability to produce serious bodily injury before 
an offense is made out. 

In an early case the Ninth Circuit held that pointing 
an unloaded gun at another, even in a threatening manner, 
constituted only a simple assault, but not assault with a 
dangerous weapon, as, in the manner in which it was ised, it 
was incapable of inflicting great bodily harm. Price Vv. 
United States, 156 F. 950 (9 Cir. 1907). More aoe this 
same Circuit recognized the necessity of establishing that the 


gun was loaded by upholding a jury instruction that an unloaded 


| 
pistol is not a dangerous weapon where no present ability to 
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use it as a bludgeon is involved. Randall v. U.S., 215 F.2d 


587 (9 Cir. 1954). See also Hobbs v. State, 363 P 2d 357 


(Supreme Court, Alaska, 1961). Similarly, California has 
recognize@ that where a person threatens to shoot another with 
a toy gun there is no possibility of injury. People v. Vaiza, 
52 Cal. Rep. 733, 244 CA 2a 121 (District Ct. of App. Calif., 
1966). 

As to Appellant, the evidence of the existence of the 
weapon was the testimony of Baker that in the split second 
before he fired and in the darkness of the stairway he saw 
Appellant point a "dark-colored revolver" at him (Tr. 61). 
Anderson also testified that he saw the gun but from afar and 
again in the dim light of the stairway (Tr. 42). No further 
description was offered. The gun itself was never recovered 
for the purposes of determining whether it was loaded or for 
that matter even real. No bullet was found in Appellant's 
possession, such as that possessed by the co-defendant, so it 
was impossible to assume that Appellant possessed the ability 
to arm the weapon. For 2ll the trial court or jury knew, 
Appellant may have been holding a chocolate candy pistol 


incapable of injuring anything but*a small child's stomach. 
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The evidence of the existence of a dangerous weapon was, 
we submit, insufficient to permit the question to go to the 


jury. To support a conviction for an offense carrying a 


penalty of up to ten years' confinement, the Governmert has the 


burden of establishing more than was done here. The alleged 


weapon was never fired, never found and its existence explicitly 
denied by Appellant. Under such circumstances even an apparent 
ability to inflict serious bodily injury has not been made out. 

The trial judge refused to instruct on the lesser offense 
of simple assault (Tr. 158-59). A proper Prana Pie such a 
charge had been laid, and it was error to have refused to so 
instruct. Greenfield v. United States, supra. The jury could 
have found that Baker was justified in believing that he was 
being assaulted, but also properly concluded that the ability 
to do him serious bodily harm was not established, and there- 
fore only a case of simple assault made out. Such 2 course 
was quite likely and should therefore have been covered by 
a proper instruction. ! 

IV. THE EXISTENCE OF PLAIN ERROR REQUIRES A 

COMPLETE REVIEW BY THIS COURT. 
Even viewing the evidence in a light most favorable to 


the Government, it is impossible to conclude that the question 
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of Appellant's guilt or innocence should have been allowed to 
go to the jury.: The evidence bearing on the requisite unlawful 
overt act is scanty at best. Evidence as to the existence of 
a dangerous weapon is virtually non-existent. Joinder was 
clearly improper and prejudicial to Appellant. 

Appellant recognizes that it did not object to joinder, 
or seek more specific charges on an accidental pointing or the 
absence of a dangerous weapon. However, this is just the type 


of situation for which Rule 52(b) of the Federal Rules of 


Criminal Procedure was designealY, Plain error effecting 


Appellant's substantial rights runs rampant through this 
proceeding. Justice and fairness requires that this Court take 
cognizance of such errors regardless of Appellant's failure to 
allege them below. United States v. Atkinson, 297 U.S. 157 


(1936). 


Vv. CONCLUSION. 


For the foregoing reasons, the judgment of the lower 


12/ 


Rule 52(b) provides that: 


"Plain errors or defects affecting substantial 
rights may be notices although they were not brought 
to the attention of the court." 
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Court should be revered and the case against Appellant dismissed; 


or in the alternative remanded for a new trial. 


Respectfully submitted, 


Michael G. Kushnick' 
919 - 18th Street, N.W. 
Washington, D. C. 20006 
Attorney for Appellant 
(Appointed by this Court) 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


UNITED STATES OF AMERICA, 
Appellee 
We. 
JOHN D. DANIELS, 
Appellant 
a 
APPELLANT'S PETITION FOR REHEARING 


and 
SUGGESTION FOR REHEARING EN BANC 


a 


On Appeal from the United States District Court 
for the District of Columbia 


—————— SS 
Appellant, John D. Deniels, respectfully petitions this court 
to grant 2 rehearing or 2 rehearing en bane with respect to its 
decision of October 15, 1979 affirming appellant's conviction of 
assault with a dangerous weapon (22 D.C. Code 502). In support of 
this petition appellant states as follows: 
1. While the court specifically declined to decide the ultimate 
legal question presented by appellant, its opinion, nevertheless, 
has the effect of determining precisely that issue without providing 


the customary reasoned basis for such a conclusion. Appellant's 


brief places squarely in issue the question, not yet ruled upon in 
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this circuit, of whether an assault with an unloaded gi, under 


circumstances where the gun is not used as a club, is sufficient to 
sustain a conviction of assault with a dangerous weapon Since 
appellant's defense was that he had never had a gun, the court 
concluded that: 

“ ,.we think the ultimate issue posed by appetients 

can await the case in which at least the prosecution 


has a gun and the defense of an unloaded gun is 


squarely raised." (Slip Opinion, page 5). 


Nevertheless, as the appeal had to be decided, the court aid so by 


affirming the conviction. 

2. The purport of the court's decision is to read out of the 
elements of assault with a dangerous weapon any requirement that 
the prosecution establish that the weapon as allegedly used was in 
fact dangerous. The court would permit the substitution of con- 
jecture and assumption for this all-important fect, saying: 


“| .Daniels was a finder of the pistol and almost | 
instantly attempted to employ the weapon. Daniels 

had no knowledge and in the brief time span of events 
no opportunity to acquire knowledge as to whether the 
pistol was loaded or unloaded. Therefore, Daniels had 
to act on the assumption that the gun was loaded." 
(Slip Opinion, pages 7-8) (Emphasis added). 


The court went on to conclude: 
“Phis combination of circumstances is sufficient for 
us to say that the pistol involved must, in Daniels' 
case, be presumed to have been loaded, and in view of 
the fact that the pistol was never found, conduct of 
all handling the gun or threatened by it, must be) 


judged on the assumption that it was loaded." (Slip 
Opinion, page 8) (Emphasis added). 


The effect of this reasoning is to substitute presumption for a rule 
of law, thereby depriving appellant of an opinion explaining and 


justifying the legal principal upon which his conviction was 


3, The opinion also errs in that it has the effect of shifting 
the burden of proof to eppellant and placing appellant at a prejudi- 
cial disadvantage because he elected to G@efend on the grounds that 
he never possessec 2 gun. The opinion states: 

“Certainly there can be no burden placed on the 

prosecution to satisfy the jury that e gun was 

loaded, if the defense throughout the evidence 

hes been that no gun existeé." (Slip Opinion, 

page 6). 

This is precisely the burden to which the Government should be put. 
To hole otherwise answers the ultimate legal question raised by this 
appeal in the affirmative, i.e., that an assault with a dangerous 
weapon can be committed with an unloaded pistol. 


Furthermore, such a holding shifts to the appellant the 


burden of establishing thet the gun was harmless. To do so would 


require appellant -- in 2 jury trial where credibility is key -- 


l/ 4s to codefendant Wiseman, the court found (Slip Opinion, p.- 
7) that the presence of a .38 calibre cartridge in his pocket 
“made the gun a dangerous weapon." The cartridge remained 
with Wiseman after he ellegedly discarded the gun which appellant 
Daniels picked up. Therefore, even this questionable basis for 
construing the weapon 2S dangerous cannot be applied to Daniels. 


to vacillate in his testimony and put forth inconsistent defenses. 
The pistol allegedly used to commit the essault wes never fired, nor 
recovered, nor even seen at close range. Therefore, it wes logical -- 
and perhaps truthful -- to defend on the ground that no ae in fact 
existed and put the Government to its proof, However, if the Govern- 
ment's burden is lightened -- as the opinion here would do -- the 
defendant is placed in the untenable situation of having to elect 
between inconsistent defenses; one of which would require him to 
virtually concede what the Government must establish. 

4. In view of the inconsistence between the avowed intention 
of leaving the ultimate issue unresolved and the Spector the 
opinion which answers the question to the obvious detriment of 
appellant, a rehearing should be granted. The law should be clarifiec 
for the benefit of both the bar and the bench. If the court elects 
not to decide the question, then it should not affirm 2 conviction 
which has precisely that effect. 

5. The court found an absence of prejucice in the improper 
joinder for trial of appellant Daniels and codefendant Wiseman. 
Where misjoinder exists, the preferable rule would be to presume 


prejudice. Ward v. United States, 110 U.S. App. D.C. 136, 389 F.2d 


877 (1961) and Ingram v. Unitec States, 272 F.2a 567 (4th Cir., 1959). 


For the above reasons, it is respectfully requested 


appellant's petition be granted. 


Respectfully submitted, | 


Michael G. Kushnick 


BEBCHICK, SHER & KUSHNICK 
919 - 18th Street N.W. 
Washington, D. C. 29996 


Attorney for Appellant 
(Appointed by this Court) 
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